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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
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- Extensions of time may be available under the provisions of 37 CFR 1 136(a). In no event, however, may a reply be timely filed 

- Failure to reply within the set or extended period for reply will, by statute, cause the appl.cat.on to become | 

- Any reply received by the Office later than three months after the mailing date of th.s commun.cat.on t even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I) H Responsive to communication(s) filed on 11 June 2001 . 

2a)D This action is FINAL. 2b)K This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1 935 CD. 11, 453 O.G. 21 3. 
Disposition of Claims 

4) H Claim(s) 1^45 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) Q Claim(s) 30.31 and 33-45 is/are allowed. 

6) H Claim(s) 1-10.12.14,16-27 and 32 is/are rejected. 

7) H Claim(s) 11.13 and 15 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

II) D The proposed drawing correction filed on is: a)D approved b)Q disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a)D All b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1) S Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s) . 

2) □ No.,ce of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-1 52) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) □ Other: 
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The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 

rth in sect on To2 of this title, if the differences between ^^^^to*?^ and 
the prior art are such that the subject matter as a whole would have been obvious at the tmethe 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-10, 12, 14 and 16-27 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Krochta et al in view of Trizza and further in 
view of Glass. 

Krochta discloses a protein-based edible barrier that is made from 
hey protein isolate or soy protein isolate. At column 4, lines 27-30 the 
inclusion of a plasticizer is contemplated and the plasticizers are preferable 
polyalcohols such as sorbitol, glycerol or polyethylene glycol. The amount 
of plasticizer is set to be at 1 to 15%. The protein may be used in either a 
denatured or a not denatured form. The protein in the claims also appears 
to be the same protein referred to in the reference. Lipid is also used in the 
reference at column 6, lines 32-49. Trizza is relied on to show that edible 
coatings that contain whey protein isolate are known to have a gloss. 
Trizza also teaches that whey protein isolate coatings are useful substitutes 
in chocolate and confectionery applications (see page 658). The claims 
appear to differ from the reference in the suggestion of a disaccharide or 
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monosaccharide plasticizer. Glass teaches that sweetening agents such 
as a blend of sucrose and corn syrup are known for use as plasticizers. It 
would have been obvious to one of ordinary skill art to use sucrose as a 
plasticizer in Krochta in order to provide an enhanced sweetness to the 
coated food product without the use of extra ingredients. It is appreciated 
that the use of the protein isolates together is not disclosed but 
combinations of protein sources would have been an obvious way to utilize 
available ingredients. It is appreciated that cocoa butter is not mentioned 
but cocoa butter is a well-known fat source for use in confectionery 
products that also often have high gloss coatings. 

Claim 32 is rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 32 contains the trademark/trade name Span. Where a 
trademark or trade name is used in a claim as a limitation to identify or 
describe a particular material or product, the claim does not comply with 
the requirements of 35 U.S.C. 112, second paragraph. See Ex parte 
Simpson, 218 USPQ 1020 (Bd. App. 1982). The claim scope is uncertain 
since the trademark or trade name cannot be used properly to identify any 
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particular material or product. A trademark or trade name is used to 
identify a source of goods, and not the goods themselves. Thus, a 
trademark or trade name does not identify or describe the goods 
associated with the trademark or trade name. In the present case, the 
trademark/trade name is used to identify/describe product and, accordingly, 
the identification/description is indefinite. 

Claims 1 1 , 1 3 and 15 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form 

including all of the limitations of the base claim and any intervening claims. 
Claim 32 would be allowable if rewritten or amended to overcome the 

rejection(s) under 35 U.S.C. 112, second paragraph, set forth in this Office 

action. 

Claims 30, 31 and 33-45 are allowed. 

None of the reference show the use of the particular protein isolate in 
the coating process that is set forth in the claims. Also there is no incentive 
to modify the prior art coating processes to substitute the particular protein 
isolate that is described at pages 5-7 of the specification. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
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number is 703-308-3294. The examiner can normally be reached on 
Monday to Friday from 7am to 3:30pm. 

The fax phone number for the organization where this application or 
proceeding is assigned is 703-305-7718. 

Any inquiry of a general nature or relating to the status of this 
application or proceeding should be directed to the receptionist whose 
telephone number is 703-308-0661 . 
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